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TRUSTS AND EQUITABLE RELIEF

 Trust me
 

Shantanu Majumdar reviews the law relating to fi duciary 

duties and limitation   

I t is a striking (and unsatisfactory) 
fact that the word ‘fi duciary’ 
is mentioned nowhere in the 

Limitation Act 1980 and the applicable 
law must be extrapolated, where 
possible, principally from the following 
sections of the Act:

• Section 21 – trust property.

• Section 36 – equitable jurisdiction 
(and remedies).

• Section 23 – actions for an account. 

And, where relevant, s2 (tort) and s5 
(contract).

Common to all fi duciary 
relationships is an undertaking to 
act for or on behalf of another in 
circumstances which give rise to a 
relationship of trust and confi dence. A 
distinction must be drawn between: 

• breaches of fi duciary duty by 
fi duciaries. These are peculiar to 
fi duciaries and 

 attract those remedies which are 

peculiar to the equitable jurisdiction 

and are primarily restitutionary or 

restorative rather than compensatory 

(per Millett LJ in Bristol and West 

Building Society v Mothew [1998]). 

 Later in this now classic exposition, 
Millett  LJ said that: 

 The distinguishing obligation 

of a fi duciary is the obligation 

of loyalty. The principal is entitled 

to the single-minded loyalty of 

his fi duciary. This core liability 

has several facets. A fi duciary 

must act in good faith; he must 

not make a profi t out of his trust; 

he must not place himself in a 

position where his duty and his 

interest may confl ict; he may not 

act for his own benefi t or the 

benefi t of a third person without 

the informed consent of his 

principal. [page 18]

• breaches of other duties by 
fi duciaries.

Most duties (fi duciary or otherwise) 
which are owed by fi duciaries will be 
subject to a six-year limitation period 
but the route by which this conclusion 
is reached depends upon the duty in 
question.

Statutory limitation periods 

applied directly or by analogy

The simplest case is of a fi duciary that 
is sued in tort and/or contract: ss2 and 5 
respectively apply directly. 

These sections will also apply where 
the breach in question is pleaded as a 
breach of fi duciary duty, eg as breach of 
a duty of care that arises in equity or to 
account to a principal. This is because 
s36 provides that various provisions of 
the Act including ss2 and 5 do not apply:

to any claim for specifi c 

performance of a contract or for 

an injunction or for other equitable 

relief, except in so far as any such 

time limit may be applied by the 

court by analogy in like manner as 

the corresponding time limit under 

any enactment repealed by the 

Limitation Act 1939 was applied 

before 1st July 1940.

The application of this somewhat 
convoluted historical test will 
sometimes require a trawl through 
the pre-1940 authorities and in P&O 
Nedlloyd BV v Arab Metals Co (The UB 
Tiger) [2007] it was said that:
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‘The distinct trend is to 
take a fairly generous 
approach to applying the 
limitation act by analogy 
but, nonetheless, the Court 
of Appeal in the P&O case 
decided that no statutory 
limitation period applies 
to a claim for specifi c 
performance.’
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… if a statutory limitation provision, 

properly interpreted, applies to the 

claim under consideration, equity will 

apply it in obedience to the statute, as 

indeed it must. However, even if the 

limitation period does not apply because 

the claim is for an exclusively equitable 

remedy, the court will nonetheless apply 

it by analogy if the remedy in equity is 

‘correspondent to the remedy at law’. 

In other words, where the suit in equity 

corresponds with an action at law a 

court of equity adopts the statutory 

rule as its own rule of procedure. (Per 

Moore-Bick LJ [at para 38])

This question of correspondence has 
been examined in a number of other 
modern cases. In particular, in Coulthard 
v Disco Mix Club Ltd [1999] the claimant 
sought to rely on s36 in order to defeat a 
limitation defence by claiming damages 
for alleged breaches of fi duciary duty 
in respect of under-accounting but it 
was held that no distinction so far as 
limitation was concerned could be made 
between an action for damages for fraud 
at common law and its counterpart in 
equity on the same facts.

This decision was applied in Cia 
de Seguros Imperio v Heath (REBX) 
Ltd [1999] where common law 
claims for breaches of contract and 
duty were held to be based on precisely 
the same factual allegations as a 
concurrent claim for dishonest breach 
of fi duciary duty even though the 

latt er also involved an allegation of 
intention.

The distinct trend is to take a 
fairly generous approach to applying 
the limitation act by analogy but, 
nonetheless, the Court of Appeal in 
the P&O case decided that no 
statutory limitation period applies 
to a claim for specifi c performance 
(see Majumdar The Burden of History 

New Law Journal (2007) vol 157 no 
7285 Pages 1136-1137).

Breaches of trust – s21

Where the breach of fi duciary 
duty also constitutes a breach of 
trust then s21 (Time limit for actions 
in respect of trust property) is 

engaged. Section 38 of the Act 
provides that the words ‘trust’ and 
‘trustee’ have the same meaning as 
under the Trustee Act 1925. They 
therefore include implied and 
constructive trust(ee)s.

In Paragon Finance plc v DB Thakerar 
& Co [1999], CA Millett  LJ identifi ed 
two types of ‘constructive’ trustee (and 
therefore trust): 

In Coulthard v Disco Mix Club it was held that no 
distinction so far as limitation was concerned could 

be made between an action for damages for fraud 
at common law and its counterpart in equity on the 

same facts.
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• the fi rst, ‘Class 1’ (sometimes 
called ‘institutional’) includes 
those who, though not expressly 
appointed as trustees, have 
assumed the duties of a trustee as a 
consequence of a lawful transaction 
that is independent of, and took 
place prior to the breach of trust, 
and which is not itself impugned 
by the claimant. 

• the second, ‘Class 2’ (sometimes 
called ‘remedial’) constructive trust 
arises directly from the unlawful 

transaction which is impugned by 
the claimant.

The diff erence is thus between 
pre-existing status and subsequent 
remedial response: a Class 1 trustee is 
a true trustee whereas a Class 2 trustee 
is not. 

A similar distinction is drawn 
between:

those whose fi duciary obligations 

preceded the acts complained of 

and those whose liability in equity 

was occasioned by the acts of which 

complaint was made. (Per Millett LJ 

in Paragon.)

Section 21(3) provides that: 

(3)  Subject to the preceding provisions 
of this section, an action by a 
benefi ciary to recover trust property 
or in respect of any breach of trust, 
not being an action for which a 
period of limitation is prescribed by 
any other provision of this Act, shall 

not be brought aft er the expiration 
of six years from the date on which 
the right of action accrued.

This is the default six-year rule 
applicable to breaches of Class 2 
trusts so that Class 2 trustees (or their 
equivalents) can plead a limitation 
defence (see Dubai Aluminium Co Ltd v 
Salaam [2003]). Section 21(3) may apply 
directly or by analogy to fi duciaries 
depending on the particular facts of the 
situation.

Section 21(3) is qualifi ed by s21(1), 
which provides that:

(1) No period of limitation prescribed 
by this Act shall apply to an action 
by a benefi ciary under a trust, being 
an action:

(a) in respect of any fraud or 
fraudulent breach of trust to 
which the trustee was a party or 
privy; or [emphasis added]

(b) to recover from the trustee trust 
property or the proceeds of trust 
property in the possession of the 
trustee, or previously received 
by the trustee and converted to 
his use.

The Gwembe Valley decision

Quite what these apply to is not as clear 
as it should be. At paras 90-91 of the 
165 paragraph judgment of the Court 
of Appeal in Gwembe Valley Development 
Company Ltd & anor v Koshy & ors 
[2003], Lord Justice Mummery said: 

90. For limitation purposes the two 

classes of trust and/or fi duciary 

duty are treated differently. The 

fi rst class of case arising from the 

breach of a pre-existing duty is, or 

is treated by analogy as, an action 

by a benefi ciary for breach of trust 

failing within section 21(1) of the 

1980 Act. This means that there is 

no limitation period for the cases 

failing within section 21(1)(a) or (b)); 

but that there is a six year limitation 

period for cases failing within s21(3).

91.  In the second class of case s 21 

would not apply, but a limitation 

defence to a claim might be 

available by analogy with common 

law claims, such as tort (for example, 

deceit) or breach of contract, even 

though the liability is exclusively 

equitable, as may be the case with 

breaches of fi duciary duty in the 

absence of a contract.

A director has responsibilities akin 
to those of a trustee in the management 
of the property of the company and 
applying it on behalf of the company 
in its interests and those of all of its 
members (see for example JJ Harrison v 
Harrison [2002]). A claim for an account 
against a director for the breach of such 
duties will therefore be subject to s21. 

Where the breach of fi duciary duty also constitutes 
a breach of trust then s21 (Time limit for actions in 
respect of trust property) is engaged.

  • Despite the silence of the Limitation Act, a reasonably coherent limitation regime 
for fi duciaries has been constructed in the cases.

• Its application requires an analysis of: 

• the nature of the duty breached (fi duciary or non-fi duciary); 

• in some cases the nature of the fi duciary; and

• the applicability of the sections of the Limitation Act either directly or by 
correspondence.

• This will almost always yield a six-year limitation period even in most of the cases 
where the breach amounts to a breach of trust under s21 unless the fi duciary falls 
within s21(1)(a) or (b).

• Where there is a statutory limitation period then laches or acquiescence may still 
defeat the claim.

• Where there is a statutory limitation period then this may be suspended in cases of 
fraud, deliberate concealment or mistake. 

 Summary points
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In the Gwembe Valley case the 
claim against the defendant director 
was based upon his having made 
unauthorised profi ts rather than 
that he had disposed of, or received, 
company property in breach of trust. 
For this reason the Court of Appeal 
held that this gave rise to a personal 
liability to account within (or akin to) 
a Class 2 trust. On the face of it the 
claim therefore fell within s21(3) and 
was therefore subject to a six-year 
limitation period. However, the judge 
had found that the defendant had acted 
dishonestly and the Court of Appeal 
held that this brought the case within 
s21(1)(a) (fraud/fraudulent breach of 
trust) so that no statutory limitation 
period applied.

The court summarised its 
conclusions on limitation as follows:

Fiduciary duties and limitation 

– summary

111. In the light of those cases, in our 

view, it is possible to simplify the 

court’s task when considering 

the application of the 1980 Act 

to claims against fi duciaries. The 

starting assumption should be that 

a six-year limitation period will 

apply – under one or other provision 

of the Act, applied directly or by 

analogy – unless it is specifi cally 

excluded by the Act or established 

case-law. Personal claims against 

fi duciaries will normally be subject 

to limits by analogy with claims in 

tort or contract (1980 Act ss 2, 5; 

see Seguros)... By contrast, claims 

for breach of fi duciary duty, in the 

special sense explained in Mothew, 

will normally be covered by s 21. The 

six-year time limit under s 21(3), will 

apply, directly or by analogy, unless 

excluded by s 21(1)(a) (fraud) or (b) 

(class 1 trust).

The lingering question is 
whether this is quite consistent. At 
paras 90-1, Mummery LJ had said 
that s21 does not apply to Class 2 
trusts/fi duciary duties. By this he 
would seem to have meant s21(1) 
but, even so, if that is correct then 
the fi nding that the defendant was a 
Class 2 trustee would therefore exclude 
him from 21(1)(a) since dishonesty 
is, on this view, an additional not 
alternative requirement for its 
application.

Laches and acquiescence

In any event, even where no 
statutory limitation period applies 
a claim falling under s21 may be 
defeated by the equitable defences 
of laches and acquiescence. It has 
been said that:

... it is important to note the different 

senses in which the word ‘laches’ is 

used. Sometimes it is used as a 

synonym for ‘delay’... Sometimes it is 

used to describe the lapse of a suffi cient 

period of time to draw the inference 

that the plaintiff had previously 

approved of the status quo which, by 

his suit, he wishes to disturb... More 

often, it is used not only in the second 

sense just mentioned but also to 

comprehend that degree of delay 

which when coupled with prejudice 

to the defendant or third parties, will 

operate as a defence in equity. (See 

Meagher, Gummow and Lehane’s Equity, 

Doctrines and Remedies, 4th edn (2002) 

at para 36-50.) 

P&O Nedlloyd referred to this 
passage and expressed the view that, 
despite the evident lack of consistency 
in the use of the laches, delay is an 
essential feature in the relevant 
decided cases. It should also be 
noted that in many of these decisions 
laches has been held to bar the claim 
in question aft er the passage of a 
period of time that is signifi cantly 
less than the length of most statutory 
limitation periods but the existence 
and extent of any prejudice either to 
the defendant or third parties is a 
crucial factor.

Fraud, deliberate 

concealment and mistake

Finally, for the sake of completeness 
it should be noted that even where 
a statutory limitation period would 
otherwise apply there are three 
situations where it will not. Section 32 
of the Limitation Act provides 
that where:

(a) the action is based upon the fraud 

of the defendant; or

(b) any fact relevant to the plaintiff’s 

right of action has been deliberately 

concealed from him by the 

defendant; or

(c) the action is for relief from 

the consequences of a 

mistake;

the period of limitation shall not 

begin to run until the plaintiff has 

discovered the fraud, concealment 

or mistake (as the case may be) or 

could with reasonable diligence have 

discovered it.

Fraud has to be an essential 
ingredient of the claim for s32(1)(a) 
to apply. Deliberate concealment 
under s32(1)(b) includes ‘deliberate 
commission of a breach of duty in 
circumstances in which it is unlikely 
to be discovered for some time’ 
(see s32(2)) and mistake under 
s32(1)(c) includes mistakes of law 
as well as fact. ■

Even where no statutory limitation period applies 
a claim falling under s21 may be defeated by the 

equitable defences of laches and acquiescence.

Bristol and West 
Building Society v Mothew 
[1998] Ch 1
Cia de Seguros Imperio 
v Heath (REBX) Ltd 
[2001] 1 WLR 112 
Coulthard v Disco Mix Club Ltd 
[1999] 2 All ER 457
Dubai Aluminium Co Ltd v Salaam 
[2003] 2 AC 366
Gwembe Valley Development 
Company Ltd & anor v Koshy & ors 
[2003] EWCA Civ 1048, 
[2004] 1 BCLC 131
JJ Harrison v. Harrison 
[2002] BCLC 162
Paragon Finance plc v 
DB Thakerar & Co 
[1999] 1 All ER 400
P&O Nedlloyd BV v Arab 
Metals Co (The UB Tiger) 
[2007] 2 All ER (Comm) 401

CLJ33 p18-21 Majumdar.indd   21CLJ33 p18-21 Majumdar.indd   21 30/09/2010   17:25:5330/09/2010   17:25:53



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


