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Tainted gifts
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A number of recent news items 
have reported on the recipients 
of charity money handing it 

back, with most comment concentrating 
on when a recipient can or should 
return a charitable gift. In this article, 
I explore what trustees of a tarnished 
charity should do when its gifts are 
consistently returned or refused.

Rather than looking at a real-world 
charity, I invite readers to consider a 
fictitious one: the Lecter Trust. 

Case study
The Lecter Trust is a charity established 
in England and Wales by the Lecter 
family. Its objects are general charitable 
purposes and specifically include all  
the purposes set out in s3 of the 
Charities Act 2011. The charity trustees 
have the general power to do all things 
calculated to achieve the objects and  
the specific power to make grants  
and donations to other charities. The 
Lecter Trust is funded by voluntary 
donations made by the Lecter family  
at the rate of several million pounds  
a year.

In practice, the Lecter Trust does  
not carry on any charitable activity of 
its own. It aims to achieve its objects 
solely by funding other charities. 
Despite the wide expression of the 
charitable objects, the Lecter Trust 
exclusively funds large institutions 
connected with art and culture. Those 
donations usually come with naming 
rights to buildings, wings or galleries 
within those institutions. It is said, 
unkindly but accurately, that the  
main purpose of the Lecter Trust is  
to rehabilitate the Lecter name 
following the crimes, incarceration  
and escape of Hannibal, the most 
infamous member of the family.

Following Hannibal’s most recent 
exploits, public opinion has now turned 

against the Lecter Trust. Proposed 
recipients of grants are asking not to 
be considered; previous recipients of 
grants are returning unspent funds;  
and the Lecter name is being chiselled 
off a number of public buildings.  
What are the charity trustees to do?

Cy-près?
It would be tempting, in these 
circumstances, for the trustees to 
persuade themselves that a cy-près 
occasion had arisen. Section 62 of  
the Charities Act 2011 describes a 
situation in which: 

… the original purposes, in whole  
or in part… cannot be carried out,  
or not according to the directions  
given and to the spirit of the gift. 

Here, the trustees might tell 
themselves, they are unable to carry  
on making grants, because nobody  
will accept them due to the poor  
public response to the Lecter name.  
If nobody will accept the money,  
then can the charity continue?

For a charity with the history of 
the Lecter Trust, that reasoning might 
sound persuasive. If the point of 
the charity is to improve the public 
standing of the Lecter family, and it 
can no longer achieve that goal, then 
there may be nothing to be gained by 
continuing.

However, if the charity trustees  
were to adopt that reasoning, they 
would have failed to consider a  
number of crucial matters.

The first is what the purpose of the 
charity actually is. It may come as an 
unwelcome reminder to the Lecter 
family that the purposes of the Lecter 
Trust are the exclusively charitable 
purposes set out in the governing 
document. Clearly, it is to the benefit 
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‘If the point of the charity 
is to improve the public 
standing of the Lecter 
family, and it can no longer 
achieve that goal, then 
there may be nothing to  
be gained by continuing.’

What should charity trustees do when they cannot even give 
money away? Josh Lewison discusses
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of the Lecter family that their name 
should appear in connection with the 
institutions funded by their generosity. 
Naming an art gallery might help to 
improve their standing in the public 
eye, or among their peers, and, at  

any rate, ought to provide them  
with some enjoyment or satisfaction. 

Objects v ancillary purposes
Those benefits, however, are  
ancillary to the objects of the Lecter 
Trust. They do not form part of the 
objects themselves and nor could  
they, since they are not charitable.  
A similar point was considered  
by the Court of Appeal in Quan v  

Bray [2017], a divorce case. That case 
concerned, in part, a charity called  
the Chinese Tigers South African  
Trust. It was alleged that the charity 
was a post-nuptial settlement and  
thus formed part of the husband’s  

financial resources. The judge at  
first instance found that the sole 
purpose of the trust was the breeding  
of Chinese tigers. The Court of  
Appeal agreed that if the sole  
purpose of the trust was charitable: 

… then there was no room for  
there to be a nuptial flavour  
as [the trust] would have an  
exclusively ‘Tiger flavour’.

A similar blurring of the line 
between the objects of a charity and 
its ancillary purposes was seen in 
Lehtimäki v The Children’s Investment 
Fund Foundation (UK) [2018]. In 
that case, a husband and wife were 
among the charity trustees of CIFF, 
a charity organised as a company 
limited by guarantee. CIFF held over 
$4bn of assets. As part of the financial 
arrangements surrounding the divorce 
between the husband and wife, it  
was agreed in principle that the wife 
should cease to be a charity trustee  
and that CIFF would make a grant  
to another charity of which the wife 
was a charity trustee. 

Since that arrangement might 
amount to payment to a director 
for loss of office, a resolution of the 
company was required under s217  
of the Companies Act 2006. In the case 
of a charitable company, the prior 
consent of the Charity Commission 
is required in order to pass such a 
resolution: s201 of the Charities Act 
2011. The controversy in the case 
concerned the interaction between the 
company law principles governing  
the passing of resolutions in which  
the members are interested and 
the charity and trust law principles 
governing the exercise of fiduciary 
powers and the court’s supervisory 
jurisdiction.

However, the case is remarkable  
in the context explored in this article  
as an example of a charity’s affairs 
being reorganised so as to satisfy  
the parties to a divorce. The judgment 
of the Court of Appeal records that  
the evidence showed that the 
breakdown in relations between 
husband and wife ‘gave rise to real 
difficulties in the management of  
[the charity]’. One might have thought 
that the answer to that problem was 
that one or both of the husband or  
wife ought to step down. If necessary, 
the Commission or the court might 
have been invited to say which one 
should go. 

Instead, what the charity proposed 
was to make a $360m payoff to secure 
the wife’s departure. Although the  
wife would not become beneficially 
entitled to the money, the reality is  
that the grant was to be made in  
order that the wife might continue  
to run a wealthy charity. No doubt  
the making of the payment was  
within the legal boundaries of the 

If the objects of the Lecter Trust are solely  
charitable, then strictly there is no room for the 
charity trustees to consider the potential side 
benefits available to the Lecter family.
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charity trustees’ powers: the charity 
was established for general charitable 
purposes and there was a power to 
make grants. However, the underlying 
purpose appears to have been to  
further the financial arrangement 
between husband and wife on their 
divorce.

Returning to the Lecter Trust, if  
the objects of the Lecter Trust are  
solely charitable, then strictly there 
is no room for the charity trustees to 
consider the potential side benefits 
available to the Lecter family. If the 
objects can be carried out, then the 
charity trustees must carry them out, 
even if the ancillary benefits are lost. 
However, there may be other options 
open to the trustees. 

Alternative arrangements
For example, if institutions in England 
had closed themselves off to grants 
and donations, then the Lecter Trust 
might look abroad. There is no 
restriction on a charity having all the 
objects of its bounty abroad, provided 
that foreign activity is within the 
charitable purposes: Re Colonial 
Bishoprics Fund [1935]. A traditional 
analysis of decision-making by 
charity trustees suggests that ancillary 
benefits are not a matter that can 
or should be taken into account in 
making a decision as to the exercise 
of a dispositive power. The exercise 
of the power in such circumstances 
might amount to a fraud on the 
power. However, Lehtimäki suggests 
that the court and the Commission 
may be more relaxed in practice.

The second matter for the charity 
trustees to consider is whether a 
change in the activities of the Lecter 
Trust is required. Grant-making 
to high-profile public institutions 
is only one method by which the 
Lecter Trust is able to carry out its 
charitable purposes. Each of the 
components of that method require 
scrutiny.

First, is grant-making all that the 
charity is capable of? When one  
thinks of charities in the abstract,  
one usually has an image of an 
organisation that carries on charitable 
activities. An institution that does  
not carry on any activities of its own 
but gives money to charities that do 
might be thought to be more of a 
conduit of funds than an actual  
charity. The charity trustees of the 

Lecter Trust should ask themselves 
whether they could further the 
charitable objects directly, rather  
than through the efforts of others.

Second, do the recipients have to  
be high-profile? That question goes 
back to the issue of ancillary benefits. 
Even if the glamorous institutions  

have closed their doors, there may  
be other, poorer charities who would  
be glad of a donation or grant. It  
would, of course, be for the charity 
trustees of a recipient charity to  
decide whether it should accept a  
gift from the Lecter Trust. From  
their perspective, the question would 
be one of public relations. However,  
if the recipient charity was involved  
in alleviating the type of harm 
associated with the Lecter family, it 
might be easier to accept a donation.

Third, do the recipient institutions 
have to be involved in the arts? As  
just mentioned, it might be more 
publicly palatable if donations were 
made to causes connected with the 
reason the Lecter name is tarnished. 
Part of the problem might be that 
donations are previously made to  
the sort of causes from which the  
Lecter family might derive enjoyment, 
such as art galleries, culinary schools 
and orchestras. The Lecter Trust’s 
charity trustees ought therefore to 
consider whether the time has come  
to concentrate on other charitable 
objects.

Finally, there is a countervailing 
matter that the charity trustees must 
consider. It is the reaction of the Lecter 
family to any bold change of direction. 
At present, the Lecter Trust is funded 
by voluntary donations from the  
Lecter family. If the charity trustees 
were to pivot away from funding arts 
charities and were to cease efforts to 
obtain naming rights, would the tap  
be turned off? 

For a charity that depends on a 
single external source of income, 

that question is extremely important. 
The answer to it depends on taking a 
nuanced view of the charity’s overall 
mission: is it a charity that must carry 
on forever, or is it a charity that can 
properly take the view that once its 
resources are expended it will have 
done its job? Essentially, the question 

is whether the charity is or should be 
sustainable.

Ideally, charities ought to consider 
that question at their inception or, at 
any rate, before circumstances arise  
in which a sole source of funding  
might be lost. If the charity’s mission  
is to extend beyond its initial funding 
or beyond the wishes of the founder,  
it should take steps to ensure that  
it can do so. That might be done  
by investing part of its income  
or by soliciting funding from a  
wider pool.

Conclusion for practitioners
We can conclude that where a charity 
encounters public opposition of  
the sort faced by the Lecter Trust,  
it is not necessarily the end of the 
charity. The charity trustees may 
be able to change direction so they 
can continue the charity’s activities. 
Although that might put the charity  
at risk of running out of funding 
through the loss of an external donor, 
that in itself may not be determinative 
of the issue. Charity trustees with a 
single external source of funding  
ought to consider in advance what 
steps they should take – if any – to 
protect the charity in the event that  
the funding is lost.  n

A traditional analysis of decision-making by charity 
trustees suggests that ancillary benefits are not a 

matter that should be taken into account in making a 
decision as to the exercise of a dispositive power.
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